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There Is No Such Thing as a
Sudden Emergency Defense

By Mac Hester, Esq.

The Concept Of Sudden Emergency:
What 1t Is; What It Is Not

he sudden emergency “defense”

does not exist. Despite the plain,
simple language in published Colorado
court decisions that the sudden emergency
doctrine is not a defense, most judges and
attorneys continue to believe and act as if it
actually is a defense. It is not.

Consider Davis v. Cline, which exam-
ines the doctrine: “From our study of
this doctrine, we view it merely as an
evidentiary guideline by which a trier of
fact may properly apply the prudent
man rule evaluating the evidence of neg-
ligence being considered. It need not be
stated in the complaint as an affirmative
basis for relief, nor in the answer as a
basis of defense.”’ If it is not required
to be pled in the answer, then it obvious-
ly is not an affirmative defense.

What is it then? It is a jury instruc-
tion. Period.

Read the following sentence out loud
three times and commit it to memory:
“There is no such thing as a sudden
emergency defense; there is only a sud-
den emergency jury instruction.”

The Sudden Emergency Jury
Instruction
Colorado Jury Instruction - Civil 4th
9:10 provides:
A person who, through no fault of his
or her own, is placed in a sudden
emergency, is not chargeable with

negligence if the person exercises that

degree of care which a reasonable

person would have exercised under
the same or similar circumstances.”

It sounds simple enough, doesn’t it?
Yes and no. It is simply a statement of
the normal reasonable person standard -
which is set forth in Colorado Jury
Instructions - Civil. 4th 9:6
(“Reasonable care is that degree of care
which a reasonably careful person
would use under the same or similar cir-
cumstances™).> Were it only that simple.
If it were that simple, then judges, juries
and attorneys would not be so confused
about it.

Judges and attorneys mistakenly
believe that the existence of an “emer-
gency” can excuse or lessen negligence.
However, an “emergency” does not, and
cannot, ever excuse or lessen negligence.

If the person did not exercise the
degree of care that a reasonably careful
person would have used before, during
and after the “emergency,” then that per-
son is chargeable with negligence. If
that person is chargeable with any iota
of negligence in creating the “erner-
gency,” then that person is not entitled
to the sudden emergency instruction.
Thus, a person who caused or con-
tributed to the creation of an emergency
can never have his negligence excused
or lessened by the emergency.

The concept of sudden emergency is
simply an “evidentiary guideline” or an

“explanatory instruction™ which is
intended to assist the jury in applying
the reasonable person standard of care.
Unfortunately, however, it usually has
the opposite and unintended effect of
confusing and misleading the jury.

The Colorado Supreme Court has had
the opportunity to eliminate the confu-
sion, but has declined to do so.

The Colorado Supreme Court’s
Refusal to Eliminate the Sudden
Emergency Jury Instruction

In Young v. Clark,® the Colorado
Supreme Court, en banc, expressly
addressed the “sudden emergency doc-
trine” and unfortunately refused to abol-
ish it. The Court, however, did correctly
characterize the sudden emergency con-
cept as simply an “explanatory instruc-
tion”’ for the jury.

The Court noted that the sudden
emergency doctrine was developed by
the courts to recognize that a person
confronted with sudden or unexpected
circumstances calling for immediate
action is not expected to exercise the
judgment of one acting under normal
conditions. But the Court further
explained that:

The doctrine does not, however,

impose a lesser standard of care on a

person caught in an emergency situa-

tion; the individual is still expected to
respond to the situation as a reason-
ably prudent person under the circum-
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stances. The emergency is merely a
circumstance {o be considered in
determining whether the actor’s con-
duct was reasonable *
The pattern instruction used by
Colorado courts” is a clear statement
of the doctrine and obligates the find-
er of fact to do nothing more than
apply the objective “reasonabie per-
son” standard to an actor in the spe-~
cific context of an emergency situa-
tion. It thus does not operate o excuse
fault but merely serves as an explana-
tory instruction, offered for purposes
of clarification for the jury’s benefit, "
While the majority was certainly enti-
tied to its opinion, the dissent, however,
had the more cogent analysis of the sud-
den emergency instruction

Criticisms of the Sudden Emergency
Jury Instruction

Justices Lohr and Erickson dissented
in Young v. Clark and advocated the
elimination of the sudden emergency
instruction.!' They noted that several
other jurisdictions had eliminated the
instruction, and they advanced the fol-
lowing criticisms:

1. The sudden emergency instruction
merely restates the reasonably careful
person standard; thus, it is redundant
2. The sudden emergency instruction
is simply a specific application of the
reasonably careful person standard;
thus, it has minimal utility.

3. The instruction provides little guid-
ance beyond that offered by other
standard jury instructions

4. The giving of a separate instruction
regarding sudden emergencies implies
that there is a different standard of
care for emergencies.

5. The instruction faiis to apprize the
jury that the jury must resolve certain
factual prerequisites before applying
the normal standard of care; i.e, that
the jury must first find that an emer-
gency situation existed and second,
that the actor did not cause the emer-
gency

6. The instruction overly emphasizes
the “emergency” portion of the actor’s
entire conduct. The actor's conduct
before, during, and after the “emer-
gency” must be considered.

7 The instruction imphes that the
existence of a sudden emergency

excuses negligence

8 Because of the above factors, the
sudden emergency instruction is con-
fusing, misleading, and potentiaily
prejudicial

The Lingering, Erroneous Belief that
Sudden Emergencies Excuse or
Lessen Negligence,

Despite the clear, plain and simple
language of Young v Clark that sudden
emergencies do not excuse or lessen the
standard of care, many judges and attor-
neys stili believe otherwise,

Why? Ignorance, laziness, and iner-
tin Ignorance meaning simply not
knowing better. Laziness meaning not
going to the trouble to read the cases.
Laziness meaning not going to the trou-
ble to analyze the cases. Inertia meaning
an inability or unwillingness to change
long held erroneous beliefs

The Source of the Lingering
Erroneous Beliefs ahout Sudden
Emergency: Sloppy Reading and
Lack of Analysis of “0ld” Cases.

It is possible that defense attorneys
know that sudden emergency is not real-
ly a defense and that they are perpetrat-
ing a fraud upon the bench and bar, but
that is probably not the case. Why?
Because most plaintiffs’ attorneys also
believe that sudden emergency is a
defense. How did this incredible state of
affairs come about?

It came about because defense attor-
neys pled and used sudden emergency
as a defense, plaintiffs’ attorneys did not
do anything about it, and judges do
things as they have always done them.
Thus, sudden emergency has essentially
become a defense de facto although it is
certainly not a defense de jure.

The source of the probiem is old cases
that are read to hold or imply that sud-
den emergencies do, in fact, excuse or
lessen the standard of care

However, old cases are not necessarily
dubious authority - an examination of
the oldesi sudden emergency cases will
demonstrate that the purpose of the doc-
trine was limited to instructing the jury
about the application of the reasonable
person standard in cases involving
“emergency” circumstances in order to
ameliorate the harsh consequences of
contributory negligence
A Little Bit of History about Sudden

Emergency

The sudden emergency doctrine
appears to have been adopted in
Colorado in 1880 in Silver Cord
Combination Mining Co. v
MeDonald,”* a case in which the plain-
1iff was injured when he jumped off
mining car tracks to escape a mining car
negligently allowed to roll down the
tracks. The Colorado Supreme Court
approved jury instructions to the effect
that “{I7t is not negligence to commit an
error under the influence of fear pro-
duced by the appearance of sudden dan-
ger... " and that “[I]f the defendant,
through its negligence, put the plaintiff
in a position of immediate danger, real
or apparent, and that plaintiff, through a
sudden impulse of fear, attempted 1o
escape the danger, and in so doing actu-
ally received the injury he was at{em?tw
ing to escape, then he may recover”"”
Thus, the sudden emergency doctrine
was adopted in Colorado to ameliorate
the harsh consequences of contributory
negligence.

In 1894, Denver & B P. Rapid-Transit
Co v Dwyer' expressly married the
sudden emergency doctrine to contribu-
tory negligence. “A party suddenly
realizing that he is in danger from the
negligence of another is not to be
charged with contributory negligence
for every error of judgment when practi-
cally instantaneous action is required.”
Diwyer cites Stokes v. Saltonstall®® as
authority. Stokes appears 1o be the gene-
sis of the sudden emergency doctrine in
the United States. In Stokes, the plaintiff
was injured when she jumped out of a
stagecoach that was negligently over-
turned by the defendant. The U.S
Supreme Court approved a jury instruc-
tion that stated:

If the jury find there was no want of

proper skill, or care, or caution on the

part of the driver, and that the siage
was upset by the act of the plaintiff or
his wife, in rashly and improperly
springing from it, then the defendant
is not liable to this action: but if the
want of proper skill or care of the
driver placed the passengers in a state

of peril, and they had at that time a

reasonable ground for supposing that

the stage would upset, or that the
driver was incapable of managing his

continued on page 38
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from page 37

horses, the plaintiff is entitled to

recover; although the jury may believe

from the position in which the stage was
placed by the negligence of the driver,
the attempt of the plaintiff or his wife to
escape, may have increased the peril, or
even caused the stage to upset; and
although they may also find that the
plaintiff and his wife would probably
have sustained little or no injury if they
had remained in the stage.'®

Thus, the original formulation of the
sudden emergency doctrine in the
United States required these elements:

1. Negligence of the defendant,

2. Defense of contributory negligence,

3. The defendant’s negligence places

the plaintiff in peril, and

4. The plaintiff is injured in reacting

to the peril.

If these four elements were present,
then the plaintiff was entitled to the sud-
den emergency jury instruction.

Silver Cord and Dwyer essentially
adopted the Stokes elements. Thus, the
original Colorado formulation of the
sudden emergency doctrine was limited
to the right of the plaintiff to have a
jury instruction regarding sudden
emergency in order to combat the
defense of contributory negligence.

Defendants, also confronted with
“sudden emergencies” (and obviously
jealous of plaintiffs’ use of the doctrine
to combat contributory negligence),
wisely decided to also request the sud-
den emergency jury instruction in order
to combat claims of negligence against
them in “emergency” situations.

The courts then began giving sudden
emergency instructions in both negli-
gence and contributory negligence
claims where warranted. This seemed,
and probably was, only fair.

However, the seemingly balanced
application of the sudden emergency
doctrine got out of balance with the
adoption of CJI 9:10, the defense bar’s
increased pleading of the doctrine as a
“defense,” the trial courts’ complicity in
allowing the jury instruction to morph
into a de facto defense, occasional slop-
py language in appellate court opinions
which was misinterpreted as suggesting
that the doctrine may be used as a
defense, and the plaintiff bar’s lethargy
and failure to counter-act the transmo-
grification of the doctrine.

The Bastardization of the Sudden

Emergency Doctrine and What to Do
about It.

It is ironic, but perhaps sadly
inevitable, that a doctrine created to help
plaintiffs is now used almost exclusively
by defendants to defeat plaintiffs’
claims. The biggest contributor to this
problem has been sloppy analysis - or
the total lack of analysis - of sudden
emergency cases by the trial bench and
bar.

The sudden emergency “defense” is
often characterized by defense attorneys
along the lines of: “A person confronted
by a sudden emergency is not charge-
able with negligence;” or “A party, sud-
denly realizing that he is in danger, is
not to be charged with negligence for
errors of judgment when instantaneous
action is required.”

This is utter hogwash'” However, the
trial bench and bar routinely swallows
this hogwash - as defense attorneys
often mischaracterize the language
and/or holdings of old cases and plain-
tiffs’ attorneys don’t call them on it.'®

The hogwash is the assertion or impli-
cation that a sudden emergency modifies
the reasonable person standard of care.
It does not. The standard remains exact-
ly the same. The standard is what a rea-
sonable person would do before, during
and after the emergency situation. Note
well: The standard of care is not what a
reasonable person would do just during
the emergency.

Unfortunately, the ongoing, pervasive,
mistaken belief that sudden emergencies
do modify the standard of care has cre-
ated an invalid, de facto “sudden emer-
gency defense.” That is, it’s a defense
simply because it is mistakenly believed
to be a defense.

So what do you do about it?

First, you educate yourself about it.
Second, you educate the judges in your
cases about it. Third, you educate the
plaintiffs’ bar about it. Fourth, you edu-
cate the defense bar about it. Fifth, you
educate the legal community about it.
Sixth, you educate juries about it.

What Else You Need to Know About
Sudden Emergency
The requester of the sudden emergency
instruction must not have caused or con-
tributed to the “emergency” in order to
be entitled to the instruction.'?

The existence of an emergency is a

question of fact for the trier of fact.”®

Whether the requester of the instruction
caused or contributed to the creation of
the emergency is a question of fact for
the trier of fact.”’

A trial court has a duty to instruct the
jury on sudden emergency when a party
requests it and when the request is sup-
ported by competent evidence of the
existence of a sudden emergency >
However, it is not error for a trial court
to refuse an instruction on a particular
issue if other instructions adequately
inform the jury of the applicable law.”

The requester of the instruction must
offer sufficient factual support for the
instruction in order to survive a motion
for summary judgment on liability.**
The sudden emergency doctrine is con-
sistent with comparative fault.”® The
sudden emergency doctrine is consistent
with the designation of non-parties who
may be at fault.*®

Conclusion

The sudden emergency doctrine will
continue to be a de facto defense, rather
than just an explanatory jury instruction,
as long as the plaintiffs’ bar remains
ignorant, lazy and lethargic about it.
However, the doctrine is still dangerous
as a jury instruction because it focuses
the jury’s attention on the “emergency,”
implying a different (lesser) standard of
care rather than emphasizing the defen-
dant’s choices and actions leading up to
the “emergency.” Plaintiffs’ attorneys
must educate judges about the instruc-
tion and draft other instructions in order
to ensure the proper application of the
reasonable person standard to the defen-
dant’s conduct before, during and after
the “emergency” - especially before the
“emergency.” Plaintiffs’ attorneys should
also move for summary judgment on lia-
bility or for a directed verdict on liabili-
ty in order to pre-empt the defendant’s
use of the instruction. Finally, Plaintiffs’
attorneys should consider the offensive
use of the instruction in appropriate
cases to eliminate or reduce comparative
negligence.

Mac Hester is a trial lawyer at The
Metier Law Firm, LLC, in Fort
Collins, Colorado. He is considered a
rabble-rouser, troublemaker, and rap-
scallion by the insurance industry.
His trenchant observations, witty
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repartee, prodigious vocabulary and
insouciant manner impresses himself
and annoys others. He likes Britney
Spears and the Back Street Boys
because their music has a good beat
and you can dance to it. He is a
Scorpio and his one wish is for world
peace. e-mail: mac@metierlaw.com
© Mac Hester 2002
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